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the belly of a military order. The business of a military officer 
is to execute commands, and not to announce political policies, 
even though he may know that his military superiors sympathize 
with him in politics. This noted order gave dangerous encour- 
agement to a rebellious-minded population, though certainly it was 
not so intended by the loyal-minded Hancock. And Mr. Foster's 
book is likely, whether so intended or not, to encourage the ex-Con- 
federates and their descendants in the belief that the Confederates 
were constitutionally and legally right in the struggle over the ques- 
tions of secession and reconstruction, and were only overborne by 
brute force. If it has this effect, it will prove injurious to the very 
people towards whom it appears to be so generous. This belief is a 
chief cause of the social ostracism which has been practiced by the 
inhabitants of the South against incomers from the North, and which 
has driven away, in many instances, the wealth and enterprise so 
sorely needed in the impoverished section. The strengthening of 
this belief is, moreover, bound to excite the hope for the rectification 
of the wrong and the ultimate triumph of the right. There is noth- 
ing which could happen to the people of the South so beneficial as 
the general spread of the conviction that the Confederates were not 
only defeated in the great struggle, but were in error in their views 
about it. Chewing the bitter cud of fancied wrong produces both 
spiritual misery and material stagnation. 

This volume undoubtedly repeats the doctrines held by a consider- 
able party of men at the North when secession and reconstruction 
were active issues, and its chief value to this generation of the men 
of the North is, that it will recall the difficulties with which their 
loyal predecessors had to contend, in the rear as well as in the front, 
in their gigantic struggle to save the Union and the Constitution. 

J. W. Burgess. 

Reconstruction during the Civil War in the United States of 
America. By Eben Greenough Scott. Boston and New York, 
Houghton, Mifflin & Co., 1895. — x, 432 pp. 

The most favorably disposed reviewer of Professor Scott's book 
must own to some perplexity in treating it. The Greek worthy 
who carried about with him a sample brick of the house which he 
wished to sell, at least had finished the house ; but the author of 
this book offers only a foundation stone of the structure which he 
means to build. This volume contains, we are assured in the 
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Preface, " certain things necessary to be known before taking up 
the subject and pursuing it in the sequence of time." Yet as half 
the space is devoted to the period from March 1, 1861, to March 
i, 1865, it is fair to suppose that the later treatment will be on the 
same lines. 

In judging this somewhat ambitious attempt to clear up the most 
complicated subject in American history, the first question is : What 
has been the author's material ? The temptation to tabulate the 
authorities to which reference is made in the footnotes is not to be 
resisted, for it throws much light on the author's conception of his 
task. The sources to which reference is made are twenty-three in num- 
ber, and include 145 citations in all, distributed as follows : Congres- 
sional Globe, 50; Elliot 's Debates, 17 ; Federalist, 16 ; Constitution of the 
United States, 15 (or thereabouts); United States court cases, 15 (in- 
cluding ten references to Chisholm vs. Georgia) ; McPherson's Rebel- 
lion, 6 ; the works of Jefferson, Franklin, John Adams, Webster, Ham- 
ilton and Benton, 14 altogether; Journals of Congress, 5; state con- 
stitutions and similar documents, 5; Benton's Debates, 2; Annual 
Cydopcedia, 2; Madison Papers, 2; American Museum, 1. The only 
commentators with whom the writer indicates acquaintance are 
(besides the Federalist) Story, Upshur and Alexander H. Stephens. 
Of the historians he mentions Parkman, Curtis, Hildreth, Carr 
{Missouri), Pitkin and Arnold {Life of Arnold). Twenty-three more 
references are incomprehensible or blind, as for instance : " Parlia- 
mentary Papers (118) 7 "; Lalor, " Compromises, I, 551 "; " Madison 
to Jefferson." The total citations of sources and secondary authori- 
ties seem to be 197. 

It will be noticed that this list does not include Ford's Pamphlets 
on the Constitution, or the Nullification Papers, or any Congressional 
documents, or a single contemporary newspaper or pamphlet, or any 
speeches outside of Congress, or the authorized edition of Lincoln's 
works. There is no evidence presented that the author knows Tuck- 
er's Blackstone, or Calhoun or von Hoist or Cooley's Story, or the 
Republic of Republics, or the treatises of Bateman and Hurd, or even 
the indispensable articles by Dunning on " The Constitution in Civil 
War," or Whiting's War Powers. The author makes no false pre- 
tences ; but certainly we must doubt whether such a foundation as 
he constructs can bear the weight of a " History of Reconstruction." 

When the argument is examined, the reason for devoting half the 
volume to an account of the constitutional basis of the Union up to 
1820 is manifest. The author appears on pages 229, 230 and 235 
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to throw in his lot with Black and Buchanan, in his assertion that 
" the power to coerce a state is not among the powers granted in the 
Constitution," and that " any invasion of a state would be lawless." 
That position is one which was then and is now vulnerable. But 
even if right, it does not alter the fact that states were " invaded " and 
were " subjugated." 

The next logical step, as set forth in the preface and elsewhere, is 
that between 1865 and 1877 the ancient governments of the subdued 
states were finally subverted, and new ones were erected in their 
places. The author notices, but dismisses as a " sophism " the 
counter-doctrine of Lincoln : "The states have their status in the 
Union, and they have no other legal status" (p. 241) ; but his main 
point is that suppression of the rebellion was not logical. 

Of what use now is the discussion of the threadbare questions as 
to the powers of the Confederation, the doctrine of implied powers, 
Hamilton's view of popular government, or the Missouri Compromise, 
as a means to the settlement of the responsibility for and rightful- 
ness of Reconstruction ? The great defect of the book is that it 
does not seem to recognize that during and after the Civil War the 
country had to confront an extra-constitutional state of affairs — 
that no theory of the Constitution could fit the circumstances. 
Thaddeus Stevens was a violent and unscrupulous partisan, but in 
his famous speech (quoted on page 256) he does brush away the 
cobwebs from the question of coercion. Sumner's doctrine of state- 
suicide was unstable, but it had the merit of recognizing that states 
engaged in rebellion thereby put themselves into a new category. 
Every theory of Reconstruction is untenable ; but some theory had 
to be adopted. It is not just that Abraham Lincoln, the only man 
who had a practicable plan up to 1865, should be dismissed with the 
sneer : " He felt his power, and his contempt of the representatives 
of the states and the people grew apace " (p. 389). 

Harvard University. Albert Bushnell Hart. 

The Origin and History of Contract in Roman Law down to 
the End of the Republican Period. (Being the Yorke Prize Essay for 
the year 1893.) By W. H. Buckler, B.A., LL.B., of Trinity 
College, Cambridge. London, C. J. Clay & Sons; Cambridge, 
University Press Warehouse, 1895. — vii, 228 pp. 

Any attempt to reconstruct the Roman law of contract as it was 
before the Twelve Tables — to decide in what cases the Tables merely 



